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certainly not be made. Hence the rule suggested would lead to 
the enforcement of all such parol trusts and the abrogation of 
the statute. Further, the active inducement would seem to 
be no reason why C should enforce; and since, without this 
inducement, a trust would none the less be raised for A, there 
would seem to be no need for the distinction. 

In the second class of cases where the promise was made with 
no intention to perform, some jurisdictions have allowed C to 
enforce, 7 as in the case of devises, where C is generally suc- 
cessful. 8 Explanations offered for such a conclusion are (1) 
That thus equity takes from the wrongdoer the fruits of his 
deceit; " (2) That equity gives specific reparation for the tort. 10 
It is submitted that as to the first, were it admitted that it is 
within the province of equity to punish fraudulent acts, the 
same result is obtained by raising a trust in A's favor. As 
to the second, the fact that what prevents A from doing what 
he ought to have done to accomplish his object is a tort, makes 
no difference as to C. The correct conclusion would seem to 
be the same as that reached where the promise is bona fide, i. e., 
a resulting trust for A. In a recent case of this latter class, 
Ballinger v. Bollinger, 99 Pac. 196 (Cal. 1908), where C was 
both heir and intended cestui que trust, the Statute of Frauds 
was not pleaded, probably because the rule allowing C to en- 
force either as the intended cestui que trust or as the heir of 
A as resulting cestui que trust was thought to be too well set- 
tled to be disturbed, and the express trust was enforced. 



Defamation of a Public Officer in a Newspaper. 

The reports contain many cases in which a public officer 
or a candidate for public office has brought an action of libel 
against a newspaper for being falsely accused by it of cor- 
ruption, want of integrity, or crime. One of the defenses in- 
variably is that the publication was justified, since it was con- 
cerned with a matter of public interest, and that a newspaper 
has a duty to keep the public informed of all matters concern- 



' Fischbeck v. Gross, 112 111. 208 (1884); Johnston v. Reilly, 66 
N. J. Eq. 451 (1904); Goldsmith v. Goldsmith, 145 N. Y. 313 (1895); 
Cf. Ahrens v. Jones, 169 N. Y. 555 (1902). 

*Hoge v. Hoge, I Watts. 163 (1832) ; Amherst v. Ritch, 151 N. Y. 
282 (1897). 

9 A Treatise on Equity Jurisprudence, by J. N. Pomeroy, Sec. 
1055-6. 

"See Note in 20 Harv. L. Rev. 403 (1907). 
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ing their candidates and officers, and if it makes a mistake it 
is not liable because the occasion is privileged. 

Such were the facts in the recent case of Tanner v. Embree. 1 
The Court held that a newspaper stands in no better position 
than any one else in the community in the right to discuss in 
public print the character and conduct of one who is a public 
officer or a candidate for office, and that the false statements 
were not justified under a plea of privilege, since no one may 
publish any false facts which charge a public officer with want 
of integrity or corruption. The right, however, of a news- 
paper, or any person in the community, to comment fairly upon 
or criticise the acts and character of a public officer was not 
denied. 

It is one of the elementary principles of the law of libel 
that a publication otherwise libellous will not be actionable 
if it was made in good faith, under a state of facts making 
it right in the interests of society for one person to communicate 
to others what he believes or has heard regarding any person's 
conduct or character. This is called an occasion of qualified 
privilege. 2 Actual malice destroys the privilege. 

It has been denied that the right to comment upon and criti- 
cise matters of public interest is a privilege. Thus, in Campbell 
v. Spottiswoode, 3 it was pointed out that this right is the right 
of every citizen, and is to be distinguished from a privileged 
occasion. In the words of the Court: "If it could be shown 
that the editor of a newspaper stands in a privileged position, 
it would be necessary to prove actual malice. But no author- 
ity has been cited for that proposition ; and I take it to be cer- 
tain that he has only the general right which belongs to the 
public to comment on public matters. * * * In such cases 
every one has the right to make fair and proper comment ; and, 
so long as it is within that limit, it is no libel." * This view 
is seen in several cases in this country. 5 In a late English case • 

*99 Pac. 547 (Calif., 1909). 

'Pollock: Torts, 269 (8th ed.) ; Cooky: Torts, 423 (3rd ed.). 

3 3 B. & S. 769 (1863). 

*Ibid: per Blackburn, J., 781. 

In Henwood v. Harrison, L. R. 7, C. P. 606, decided in 1871, it 
was held that the right to comment on matters of public interest was 
a privilege. But in Merivale v. Carson, L. R. 20 R. B. D. 275, both 
views were discussed and the view of Campbell v. Spottiswoode was 
expressly adopted. 

5 Marks v. Baker, 28 Minn. 162 (1881) ; Bearce v. Bass, 88 Maine 
521 (1896) ; Burt v. Advertiser Newspaper Co., 154 Mass. 238 (1891). 

'Thomas v. Co., L. R. 2 K. B. 627 (1906). See Odgers: Libel 
(4th ed.), 186. 
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it is denied that there is any distinction between an occasion 
which gives rise to fair comment and one that gives rise to a 
privilege. In this case the defense was that the publication 
was fair comment on a matter of public interest. The plaintiff 
then offered evidence of actual malice. It was contended that 
this was not admissible, even admitting that actual malice would 
destroy privilege, since the motive with which the comment 
was made was immaterial, provided that it did not state any 
facts outside the scope of fair comment. The Court held, that 
the right to comment and the right to make communications con- 
cerning a servant, for instance, were the same right, though 
the limits of the rights differed. 

Regarding this as a correct analysis, the question arises 
as to what general facts distinguish the right to criticise the 
acts of a public officer and other cases of privilege, for instance, 
in giving the character of a servant. In both cases, the exist- 
ence and extent of privilege in communications are deter- 
mined by balancing the needs and good of society against the 
right of an individual to enjoy a good reputation when he has 
done nothing which ought to injure it. "The privilege should 
always cease where the sacrifice of the individual right becomes 
so great that the public good to be derived from it is out- 
weighed." T "But by a false statement of a fact concerning a 
servant made to one intending to employ that servant, the 
loss of reputation of the servant is limited to one or at most 
a few persons, while in the case of a publication in a newspaper 
concerning a public officer, if false facts are stated his reputa- 
tion will be injured in the whole community, and, besides, the 
public have an equal interest in the maintenance of the public 
character of public men; and public affairs could not be con- 
ducted by men of honour with a view to the welfare of the 
county, if we were to sanction attacks upon them, destruction 
of their honor and character, and made without any founda- 
tion." 8 

It remains to point out what are the limits of the privilege 
of fair comment. But first, what is such a matter of public 
interest as to give rise to this privilege would seem to be a 
matter for the Court ? 9 It is, however, universally held that a 
public officer or a candidate for public office lays himself open 
to comment and criticism. 10 It also seems well settled that the 



' Per Taft, J., in Post Co. v. Hallam, 59 Fed. 540. 
8 Per Cockburn, C. J., in Campbell v. Spottiswoode, 3 B. & S. 777. 
' McQuire v. Co., 88 Law Times, 757; Garret v. Briggs, in Pa. 404. 
"Cooley: Torts (3rd ed.), 443. 
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editor of a newspaper stands in no better position than any 
other citizen as to what can be published. 11 

The limit of the privilege may be stated to be that if false 
facts are stated the publication is libellous, while if the com- 
ment is such as the jury believe to be honest and relevant from 
the actual facts then it is not libellous. Thus, in the recent case 
of Hubbard v. Allyn, 12 the defendant, a member of a board 
of health, published that the plaintiff, a grocer, had purchased 
vanilla for $2.75 a gallon. This statement of the price was 
false. Arguing from the price, the defendant concluded that 
the plaintiff was either "criminally stupid or deliberately dis- 
honest." It was held that the defendant had exceeded the 
bounds of privilege. "Ridicule, sarcasm and invective may be 
employed. But the basis must be a fact, and not a falsehood." 18 

There are a few cases, however, which hold that false state- 
ments of facts can be made about a public officer. 14 The case 
of Briggs v. Garret 15 is sometimes cited for this proposition, 
though the Court sought to distinguish it on the ground that 
the publication was privileged because it simply stated that a 
public officer who was a candidate for re-election had been 
charged with a crime. "Is not the fact that a candidate is 
charged with crime by reputable citizens, a matter proper for 
public information?" 

It is submitted that the weight of authority is in favor of 
the view expressed in Tanner v. Embree. 19 



The Right of the Assignee of a Non-Negotiable Chose in 
Action to Sue in His Own Name. 

"B contracted with A to manufacture ten monuments at a 
fixed price. B assigned the contract to C (plaintiff) as security 
for materials furnished. C notified A of the assignment and 



"Davison v. Duncan, 7 El. & BL 229, per Coleridge, J. (1856); 
Upton v. Hume, 21 L. R. A. 493 (1893) ; Negley v. Farrow, 60 Md. 158 
(1882) ; Morse v. Printing Co., 124 Iowa, 707 (1904). 

"86 N. E. 336 (Mass., 1909). 

13 See also Burt v. Advertiser Co., 154 Mass. 238; Star Pub. Co. v. 
Donahue, 58 Atl. 513 (Del., 1904). 

"Mott v. Dawson, 46 Iowa 533 (1877) ; State v. Balch, 31 Kan. 465 
(1884). 

u in Pa. 404 (1886). 

"Burt v. Advertiser Co., 154 Mass. 238; Star Pub. Co. v. Donahue, 
58 Atl. 513; Farley v. McBride, 103 N. W. 1036 (Neb., 1905) ; Cole v. 
Andrews, 76 N. W. 962 (Minn., 1898) ; Belknap v. Ball, 83 Mich. 583 
(1800). 



